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J   U   D   G   M   E   N   T 

 

1.  Being highly aggrieved by the judgment and order, dated 14-07-

2015, passed by learned Assistant Sessions Judge, Sonitpur at Tezpur, 

in Sessions Case No. 267/2013 (arising out of GR Case No. 2086/13), 

the Convicts, Sri Dilip Bhowal and Sri Dipak Bhowal (herein after 

referred to as the Appellants), have filed this appeal u/s 374 of the Code 
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of Criminal Procedure challenging the finding of conviction and sentence 

in the said Judgment. By the impugned Judgment learned trial court has 

convicted and sentenced the Appellants Sri Dilip Bhowal and Sri Dipak 

Bhowal to undergo Simple Imprisonment for 1 (one) year and to pay a 

fine of Rs.3,000/- (three thousand only) each, in default, to undergo  

simple imprisonment of another period of 3 (three) months, u/s 324/34 

of the Indian Penal Code.  

 

2.  Before entering into the merit of the appeal, let me briefly state 

the facts relevant for consideration of this appeal.  

 (a) On 20-08-2013, one Sri Ajit Bhowal lodged an FIR, before 

the  In-charge of Lalmati Out Post under Tezpur Police Station, inter 

alia, alleging that on 19-08-2013, at about 10.30 p.m., the accused Dilip 

Bhowal, Rina Bhowal and Dipak Bhowal jointly attacked his only son 

Abhijit Bhowal and his wife Susmita Bhowal with „dao‟ and „khukri‟ and 

assaulted them on the head, back and other parts of the body, causing 

grievous injury in their persons with intent to kill them.      

(b) After receipt of the said FIR, the Officer-In-charge of 

Tezpur Police Station registered a case, being Tezpur PS Case No. 

1057/2013 u/s 326/307/34 of IPC, and conducted investigation and 

ultimately, after completion of the investigation, Charge sheet was laid 

against the accused Sri Dilip Bhowal and Sri Dipak Bhowal u/s 

341/326/307/34 of IPC. In due course the case was committed to the 

Court of Sessions, Sonitpur. It was then transferred to the Court of 

Assistant Sessions Judge, Sonitpur for disposal. The accused persons 

appeared before the learned Trial Court to face trial. Charge under 

Section 341/326/307/34 of IPC was framed against accused   Sri Dilip 

Bhowal and Sri Dipak Bhowal and on being asked they refused to plead 

guilty to the said charge and claimed to be tried. 

(c)  During trial, 9(nine) witnesses were examined for the 

prosecution side. Accused were examined u/s 313 Cr.P.C, during which 



Page 3 of 10 

 

Criminal Appeal No. 20(S-3) 2015. Page 3 

 

they denied the truthfulness of the prosecution witnesses. They declined 

to adduce any evidence, in defence.   

(d) Ultimately, on completion of trial, by the Judgment and 

order, passed on 14-07-2015, learned Assistant Sessions Judge, 

Sonitpur at Tezpur, convicted the Appellants u/s 324/34 of the Indian 

Penal Code and sentenced them to undergo Simple Imprisonment for 1 

(one) year and to pay a fine of Rs.3,000/- (three thousand only) each, 

in default, to undergo  simple imprisonment of another period of 3 

(three) months. 

  The aforementioned Judgment and order of conviction & 

sentence is challenged in this instant Appeal u/s 374 Cr.P.C. 

3. The appellants, inter-alia, took following grounds for 

appeal:- 

 (i) That learned Trial Court has erred in law as well as in facts in 

convicting and sentencing the accused/appellants. 

(ii) That the learned court below misconceived the law and 

misunderstood the facts and circumstances of the case, which has 

resulted in failure of justice, as such, the judgment of conviction and 

sentence is liable to be set aside and quashed.   

(iii) That the evidence on record does not warrant conviction of 

the accused/appellants u/s 324/34 of IPC and as such conviction and 

sentence of the accused/appellants is liable to be set aside and quashed   

 (iv) That the conviction and sentence is based on inadmissible 

evidence in law, erroneous and not tenable in law and therefore, the 

same is liable to be set aside and quashed.  

(v) That the PW 1, in the FIR stated that Smt. Rina Bhowal wife 

of the appellant No.1 was also involved in the alleged offence, but police 

did not submit charge sheet against the said Rina Bhowal and 

surprisingly, neither PW 1 nor any of the witnesses whispered the name 
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of the said Rina Bhowal about her involvement in the alleged offence. 

Further, it is also stated in the FIR that accused persons assaulted 

Abhijit Bhowal (PW 2) and his wife Smt. Susmita Bhowal (PW 6) with 

dao and Khukri, but in deposition none of the witnesses whispered that 

accused appellants assaulted Smt. Susmita Bhowal (PW 6). Learned 

court below has miserably failed to consider all this aspects and 

convicted the accused/appellants and as such the same is liable to be 

set aside and quashed.  

(vi) That, the PW 2 and 3 stated in their evidence that PW 2 

received injury on his head, while PW 8, the Investigating Officer, stated 

in his evidence that he witnessed bandage on the head of PW 2, but 

medical report does not disclose injury of the alleged victim (PW 2) on 

his head. But while passing the impugned Judgment of conviction, the 

trial Court below has brushed aside this vital aspect and reached to a 

wrong conclusion. PW 5 who is the only independent witness, in cross, 

he has stated that he has no personal knowledge about the incident, as 

such he cannot say who assaulted PW 2. Hence, the impugned order of 

conviction is liable to be set aside and quashed.  

(vii) That appellant No.1 is the uncle of PW 1 and appellant No. 

2 is his nephew. In the year 2012 appellant No.1 lodged an FIR against 

PW 2 including his father-in-law for causing injury on his head. More so, 

there was a land dispute between the parties and PW 1 lodged the FIR 

against the appellants as a counter blast and due to previous enmity 

and out of grudge. But while passing the impugned judgment of 

conviction, learned court below has miserably failed to scrutinize this 

vital aspect and illegally convicted the accused appellants and hence, 

the impugned order of conviction is liable to be set aside and quashed.  

 (viii) That the learned trial court below erred both in law as well 

as in facts in relying the evidence and ignoring the serious contradiction 

and thereby failed to appreciate the evidence in its proper perspective 

and as well as failed to apply his judicious mind while passing the 
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impugned judgment and as such the same is liable to be set aside and 

quashed.  

 (ix) That the learned Court below while disposing the trial has 

not considered the vital contradiction in the examination-in-chief as well 

as in cross-examination, which if considered would resulted in acquittal 

and as such conviction is liable to be set aside and quashed.    

4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in Sessions Case No. 267/13, 

statement of accused persons, recorded therein u/s 313 Cr.P.C, and the 

materials available on record including the Judgment, passed on 14-07-

2015, by the trial Court, thoroughly. I have also heard Ld. Counsel for 

the appellants Mr. B. Borah and Ld. Public Prosecutor Sri Hari Prasad 

Sedai at length. 

5. Now, let me, assess the evidence on record and find out as to 

whether the conviction of appellants deserves to be confirmed or is 

liable to be set aside.  

6.  On perusal of the evidence on record it appears that 

prosecution side adduced evidence of 6(six) witnesses including the 

Medical Officer and the Investigating Officer. The victim Abhijit Bhowal 

who testified as PW 2 has stated that on 19.8.2013 at about 10.30 PM 

when he came out from his house along with his wife, for urinating, and 

when they were returning back, the accused Dipak Bhowal caught hold 

of his hand and Dilip Bhowal gave him blow from behind. As a result, he 

sustained injury on head and neck. He also stated that he sustained 

injuries due to assault made by accused persons with dao and his left 

ear also got cut. Similarly, PW 6, Susmita Bhowal who is the wife of the 

victim has also stated that when she came out along with her husband 

at night at 1030 PM accused Dipak Bhowal caught hold of her husband 

and accused Dilip Bhowal Bhowal gave a dao blow of her husband as a 

result of which her husband sustained cut injury and in his ear and 

neck. PW 3, Koyal Bhowal has also stated that she also saw accused 
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Dipak Bhowal holding the hands of her elder brother and accused Dilip 

Bhowal assaulting her elder brother Abhijit Bhowal on his head, neck 

and ear. PW 1, who is the informant of this case and PW 4 who is the 

mother of the victim have also stated that on the night of 19.8.2013, 

when their son Abhijit Bhowal went out for urinating, they heard that 

shouting “I have been cut” and later on they saw cut injury on the ear 

of Abhijit. PW 5, Sankar Prajapati has also stated that he had also heard 

Abhijit shouting father I have been cut. PW 7, Doctor Tilak Bhattacharji, 

who is the Medical Officer, who examined the victim at 12.10 AM in the 

Kanaklata Civil Hospital, on 20.08.2013, found sharp cut injury on the 

left side of face horizontally extending from molar eminence of maxilla 

and cutting full thickness of pinna. He also found abrasion of neck on 

the left side. He opined that cut injuries were fresh, grievous in nature 

and caused by sharp weapons. 

7. Learned Trial Court relied on the testimony of prosecution 

witnesses holding that PW2, PW3, and PW 6 are the eye witnesses and 

their testimony has been corroborated by PW 4 as well as by PW-7. 

However, Learned Trial Court did not find the case of the prosecution to 

be fit enough to fall under section 307/326 or 341 of the Indian Penal 

Code. Rather, Learned Trial Court found that the accused persons 

committed offence under section 324 of the Indian Penal Code, holding 

that weapons of assault, used in this case, was a “dao”, which is a sharp 

cutting weapon. 

8. Learned Counsel for the appellants has submitted in the instant 

case the weapon of assault has not been seized by the Investigating 

Officer and it is also argued that on the basis of uncorroborated 

testimony of the prosecution witnesses learned Trial Court convicted the 

accused under section 324 of the Indian Penal Code. Learned counsel 

for the appellants has also submitted that to bring home the charge 

under section 324 of IPC, it is the duty of the prosecution side to show 

and establish  that the hurt was caused by any instrument for shooting, 

stabbing or cutting or by any instrument which is used as a weapon is 
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likely to cause death. For the sake of convenience section 324 of the 

Indian Penal Code is quoted herein below: 

 “324. Voluntarily causing hurt by dangerous 

weapons or means.—Whoever, except in the case 

provided for by section 334, voluntarily causes 

hurt by means of any instrument for shooting, 

stabbing or cutting, or any instrument which, used 

as weapon of offence, is likely to cause death, or 

by means of fire or any heated substance, or by 

means of any poison or any corrosive substance, or 

by means of any explosive substance or by means 

of any substance which it is deleterious to the 

human body to inhale, to swallow, or to receive 

into the blood, or by means of any animal, shall be 

punished with imprisonment of either description 

for a term which may extend to three years, or 

with fine, or with both.” 

 

From the above provision it appears that the conviction under section 

324 Indian Penal Code is dependent mainly upon the weapon of assault 

used. A person can be convicted under section 324 only if the weapon 

of assault, used by the accused persons, has been as provided under 

section 324 IPC. The voluntarily hurt caused to the victim by the 

accused has to be by means or instrument for shooting, stabbing or 

cutting or by any instrument which is used as a weapon is likely to 

cause death etc. Though, it was incumbent upon Investigating Officer of 

this case to have seized to weapon of assault, which was not done in 

the instant case, however, if we consider the testimony of prosecution 

witnesses including the victim and other eye witnesses, it appears that 

they have categorically stated that the victim was assaulted by a “dao”. 

Though the weapon of assault was not seized, if we look at the medical 

report which is exhibited as Ext. 2, it appears that the victim suffered 

sharp cut injury on the left side of face horizontally extending from 

molar eminence of maxilla to post auricular reasons and injuries were 

12cm X ½ cm X ½ cm which cut full thickness of left pinna. Considering 

the size of the injury and the nature of injury, that is, cut injury as well 

as opinion of doctor that injuries might have been caused by sharp 

instrument, this Court is of opinion that the conclusion arrived at by 
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learned trial Court is the logical conclusion to which one would have 

arrived at on the basis of evidence on record. The finding of the trial 

Court and conviction of the appellants under section 324 of the Indian 

penal code, in no way appears to be erroneous or perverse. 

9.   Learned Counsel for the appellants has submitted that learned 

trial Court has convicted the accused only on the basis of suspicion and 

learned counsel has argued that suspicion however strong cannot be 

regarded as a substitute for legal proof and in this connection, he has 

cited a Judgment of Hon‟ble Supreme Court of India in “Ashish 

Batham Vs. State of Madhya Pradesh” reported in “AIR 2002 SC 

3206”.  This Court fully agrees with the submission of learned counsel 

for the appellants, however, in the instant case it is not the suspicion 

which has prompted learned trial court to come to a conclusion of the 

guilt of the present appellants, rather, it is on the basis of the testimony 

of the eye witnesses namely, the victim and his wife who clearly 

implicated the present appellants with the offence of which they are 

convicted. Learned counsel for the appellants has also submitted that 

there are major contradictions in the testimony of the prosecution 

witnesses which renders their testimony unreliable, however, this Court 

is of considered opinion that the appellant side has failed to show major 

contradictions which are vital in nature which will go to the root of the 

prosecution case. This Court also has not come across any major 

contradictions in the testimony of the prosecution witnesses which were 

relied upon by the learned trial Court, which would render their 

testimony unreliable. Otherwise also, there is no other circumstance 

which appears from the evidence on record which would create any 

doubt as to whether the sharp cut injury on the left side of the face of 

the victim was not the result of assault by the appellants. Even if the 

testimony of other witnesses are ignored, the testimony of the victim 

(PW 2), his wife (PW 6) appears to be sufficient to bring home the 

charge with which the appellants are convicted. The testimony of these 

two witnesses inspires confidence and learned trial court rightly relied 

upon the testimony of these witnesses for arriving at the conclusion of 
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the guilt of the present appellants. Thus, for the reasons stated above, 

this Court is of considered opinion that the finding of the learned trial 

court as regards conviction of the present appellants u/s 324/34 of the 

IPC is based on evidence on record and there is no justification or valid 

grounds to interfere with the finding of the learned trial court.          

10.  Learned counsel for the appellants has also argued on harshness 

of the sentence and has pointed out that learned trial Court has not 

afforded the benefit of Probation of the Offenders Act to the accused 

neither the learned trial Court has given proper justification for not 

doing so. On perusal of the impugned Judgment, it appears that learned 

trial Court has only stated that “considering the gravity of the offence, it 

is held that the accused persons are not entitled to get benefit of 

provision of law”. The reasoning given by learned trial Court cannot be 

regarded as special reasons as mandated by the provisions of Section 

361 of the Code of Criminal Procedure. On perusal of the record, it 

appears that both the appellants were in their early twenties when the 

offence was committed. However, considering the injury sustained by 

the victim, this Court is also in agreement with the opinion of the 

learned trial Court that some sort of punishment is necessary so as to 

act as deterrence for prospective Offenders, however, the sentence of 

imprisonment to the two young appellants who do not have any 

previous record of conviction, in the considered opinion of this Court 

would be too harsh considering the scope of reformation of both the 

appellants. The appellants may be afforded with a scope of reforming 

themselves without subjecting them to custodial detention. Imposing a 

higher amount of fine may, in the considered opinion of this Court, 

serve the ends of justice.   

11.  Considering all aspects of this case as discussed above, though 

the finding of conviction arrived at, by the learned trial Court is upheld 

however, the sentence imposed by learned trial Court is modified to that 

of fine only. Both the appellants, namely, Sri Dilip Bhowal and Sri Dipak 

Bhowal are imposed fine of Rs. 15,000/- (Fifteen thousand only) each 
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(total Rs. 30,000/-) in default Simple Imprisonment for 6 (six) months 

each. The fine if realized shall be paid to the victim Sri Abhijit Bhowal as 

compensation. 

12.  This appeal is accordingly disposed of maintaining the finding of 

conviction and modifying the sentence as stated in aforesaid paragraph.  

 Both the appellants shall surrender before the learned trial Court 

on or before 30th April, 2016 to pay the fine imposed on them. On doing 

so, learned trial Court shall ensure that the fine amount realized shall be 

given to the victim Sri Abhijit Bhowal as compensation.  

13.   Send back the lower Court records. 

  Given under my hand and seal of this Court on this the 28th day 

of March 2016. 

 

    (M.K. Kalita) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

 

 

   (M.K. Kalita) 
 Sessions Judge, 
Sonitpur, Tezpur. 

 

 

Transcribed and typed by me.  

(R. Hazarika),Steno. 


